[llinois’ New

Anti-SLAPP Statute

n August 2007, Illinois became the 26th state to enact an Anti-SLAPP statute —

the Citizen Participation Act (the “Act”).! SLAPPs or “Strategic Lawsuits Against
Public Participation™ are civil actions brought to discourage citizens from exercising

a constitutional right to petition, speak freely, associate freely, or otherwise participate

in or communicate with government in opposition to the interests of the plaintiff.

The classic example of a SLAPP is a lawsuit
brought by a developer for defamation (or a simi-
lar tort) against a citizen or community group that
opposes a development project. These lawsuits seek
to silence citizen partcipation through the threat of
money damages and expense of defending against
the lawsuits. The Act attempts to extinguish SLAPPs
by (1) immunizing citizens from civil actions that are
based on a citizen’s constitutional right or acts made
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in furtherance of that right, and (2) establishing an
expedited process to dismiss SLAPPs.

At a minimum, the Act appears to protect citizens
who testify at a public meeting held by government
officials, talk to the press after such a meeting, send
a letter to the editor of a newspaper on an issue of
public concern, or demonstrate or distribute leaflets
outside of city hall. The Act’s scope, though, is uncer-

1. 735 ILCS 110/1 et seq.

Y



tain and may be broader than any other
Anti-SLAPP statute in the country.
Indeed, the uncertainty of the Act
became a significant issue in Illinois Su-
preme Court Justice Robert Thomas’
defamation lawsuit against the Kane
County Chronicle. Ultimately, the Act
may very well make political campaigns
and other petitioning activities an open
season to defame not only public officials
and figures but also private individuals.

The purpose of the Act

The Cinizen Participation Act is the
product of five years of effort by four Illi-
nois legislarors: State Senators John Cul-
lerton and Dan Cronin and State Rep-
resentatives Sara Feigenholtz and Jack
Franks. The Act was also a long-sought
objective of the American Civil Liberties
Union of Illinois.*

In 2002, Senator Cullerton and Rep-
resentative Feigenholtz each sponsored
legislation similar to the Act, but each
bill failed to advance after its initial fil-
ing.* In 2003, Senators Cronin and Cul-
lerton sponsored legislation identical to
the Act that unanimously passed the Sen-
ate.” Represenrative Feigenholiz spon-
sored the bill in the House, but it failed
to advance.”

The Act and the previous anti-SLAPP
bills were drafted in response to constitu-
ents who were victims of SLAPP suits.*
In fact, cach sponsor pointed to a spe-
cific SLAPP as the motivating factor that
prompted his or her support.

For Cullerton and Feigenholtz, a com-
munity group opposed to a condomini-
um development was sued under various
negligence theories by a developer after
the group successfully lobbied their al-
derman o “down-zone” the developer’s
property and thereby halt the project.’

For Franks, a developer sued two
citizens in three separate lawsuits for
defamation for their statements against
the developer’s 1600-home project.' The
two citizens voiced opposition while cam-
paigning for local office on a platform
against the development.” Although the
citizens won their campaigns and suc-
ceeded in dismissing the developer’s suits,
they had to establish legal defense funds
and rely on neighbors to help pay their
legal bills.”*

In 2007, Cullerton, Franks, and
Feigenholtz succeeded in passing the
Act as Senate Bill 1434. During floor
and committee debate, the legislators re-
layed their constituents’ encounters with

SLAPP suits and explained that the Act
was intended to remove the chilling ef-
fect of SLAPPs on legitimate citizen par-
ticipation. "

The Act’s public policy provisions
amplify that objective and sentiment by
codifying four principles: (1) free and full
expression of information and opinions
by citizens is vital to representative de-
mocracy; (2) it is the policy of this state
to encourage and safeguard
that expression; (3) SLAPP

speak and its wrong and its not what we're about....|I]
n my county..there were two gentlemen running for
trustees who were...sued by a developer, threatened
with bankruptey...the developer’s lawsuic was thrown
our on three separate occasions and [Senare Bill 1434|
would stop [that] type of abuse.”™); 95th Il Gen As-
sembly, Senate Proceedings, April 20, 2007, at 15-16
(statement of Senator John Cullerton).

9. Hanna v Park West Commnmiry Assn, 348 Il
App 3d 1082, 868 NE2d 1097 (Table) (1st D 2004} (un-
published order under SCR 23). The Iilinois Appellate
Courr upheld the trial court’s decision that the right to
petition government immunized the community group
from the developer’s suir. See 95th Il Gen Assembly,
Senate Proceedings. April 20, 2007 at 15-16 (statement

suits have a chilling effect
on that expression; and (4)
SLAPPs should be adjudi-
cated on an expedited basis
and attornev’s fees should
be awarded to victims of
those suits.”

The scope of the new immunity
is breathtaking based on its plain
language, especially because

the Act’s provisions are to be

Scope and application

The Act attempts not
only to provide citizens
with legal immunity from
SLAPPs bur to establish an

“construed liberally to effectuate
its purposes and intent.”

expedited dismissal proce-
dure.” Unlike the Act, pre-
vious bills would have merely amended
the Illinois Code of Civil Procedure and

2. For a comprehensive review of Anti-Slapp stat-
utes throughout the country, visit the California Anti-
Slapp Project website at htep://www.casp.net/menstate.
heml. See also Shannon Harwler, Note, Protecting
Informed Public Participation: Anti-SLAPP Law and
the Media Defendant, 41 Val U 1. Rev 1235, 1248-
1270 (2007) (providing an analysis of and categorizing
the Ant-SLAPP statures of various states as “narrow,”
“moderate,” and “broad.”).

3. Thomas v Page, See 2006 W1. 3847643.

4, Sce Mary Dixon and Adam Schwartz, In Support
of Senate Bill 1434 (“The Citizen Participation Act™)
(June 18, 2007) (hercinafter “ACLU Memo™} (memo-
randum written by the Ilinois ACLU to Governor Rod
Blagojevich derailing the Act and urging him to sign the
legistation into law) (hupsi/faclu-il.org/legislative/alerrs/
sb1434memo.pdf).

5. Sec 92nd Il Gen Assembly, Senate Bill 1633
{sponsored by Senator John Cullerton); 92nd lllinois
General Assembly, House Bill 4315 (sponsored by Sara
Feigenholtz).

6. 93d Il Gen Assembly, Senate Bill 168 (sponsored
bv Senators Dan Cronin, John Cullerton, and Barack
Obama).

7. Id (Representative Sara Feigenholz as House
sponsor of SB 168).

8. See, e.g., February 11, 2002, Press Release from
Senator John Cullerton and Representative Sara Feigen-
holrz (stating that House Bill 4315 and Senate Bill
1633 were introduced “in response to heightened
community concerns over SLAPPs™), hurpu/iwww,
sarafeigenholz.com/Press % 20R eleases/SLAPPpr.pdf;
93d Ill Gen Assembly, Senate Proceedings, Apr 3, 2003,
ar 55 (statement of Senator Dan Cronin) {“This legisla-
tion [Senate Bill 168] secks to provide some protection
to groups or individuals exercising their First Amend-
ment right, to prorect them from harassing lawsuits.™);
95th Il Gen Assembly, House Proceedings, Mav 31,
2007, at 1 (statement of Representative Jack Franks)
{“And the reason why we’re putting this Bill forward
is that oftentimes folks who speak out whether they're
running for office or are in office are sued by people to
1y to ger them 1o shut up, to trv to chill their ability 1o

of Senator John Cullerton) {stating thar the legislation
was intended o protect, for example, a “community
organization [that] makes recommendations to a local
alderman concerning zoning changes.™).

10. See Allison Smith, fudge throws out Tamarack
lazwse:it, Northwest Herald, July 1, 2004, hopiwway,
nwherald.com/articles/2004/07/01/local % 20news/
archive-1943986173526.txt.

11. Silencer Suits, Northwest Herald, June 20, 2004,
herpyiwww.nwherald.com/articles/2004/06/20/opinion/
archive-543617795067.ext.

12, Dissent chills withour law, Northwest Her-
ald, December 16, 2005, hupz/www.nwherald.com/
articles/2005/12/16/opinicn/archive-528485303430.
INE.

13. See generally 95th Il Gen Assembly, Senate Pro-
ceedings, Apr 20, 2007, at 15-16 (starement of Senator
John Cullerton); 95th T Gen Assembly, House Proceed-
ings, May 31, 2007, ar 1.3 (statements of Representa-
tives Jack Franks and Sara Feigenholtz).

14, 735 ILCS 110/5.

15, See 735 ILCS 110/13. providing legal immunity
for “any acr or acts of [a citizen made] in furtherance
of [their] rights of petition, speech, association, or o
otherwise participate in government.”; and 735 ILCS
11/20, setting forth an expedited motion procedure and
standards to dismiss any claim based on, relating to, or
in response to such act or acts.

Eric M. Madiar <emadiar@freebornpe-
ters.com> of Springfreld is an attorney/
lobbyist in the government and regula-
tory law group of Freeborn & Peters
LLP. He was involved with drafting
forerunners of the Citizen Participation
Act as a member of Speaker Michael |.
Madigan’s legal staff. Terrence ]. Shea-
han <tsheahan@freebornpeters.com>of
Chicago is a partner in Freeborn & Pe-
ters’ litigation group and has defended
several clients in defamation lawsuits in
Hlinois.
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created a procedural right (a special mo-
tion) to dismiss SLAPPs.

That procedural right applied to
SLAPPs arising from acts of free speech
or petitioning government that involved
an issue of public interest.” Put different-
ly, the Act’s forerunners afforded citizens
only a procedural mechanism to defeat
SLAPPs as long as the lawsuits derived
from acts of frec expression related to an
issue of public concern.

The Act’s new, conditional legal im-

lation, in contrast, expressly excluded
claims initiated by the attorney general, a
state’s attorney, or an attorney for a local
unit of government acting in an official
capacity.”

To trigger immunity, section 20 of the
Act sets forth specific procedures and
standards for adjudicating 2 motion to
dispose of a claim. These procedures are
separate from those found in the Illinois
Code of Civil Procedure that address
motions to dismiss and motions for sum-

mary judgment.®

The Act immunizes false factual
statements irrespective of the
speaker’s intent, so long as they
were made as part of a genuine
attempt to obtain favorable
government action.

Under section 20, once
a defendant of a purported
SLAPP moves to dismiss
the suit, the circuit court
must hold a hearing and
render a decision on that
motion within 90 days af-
ter the date the responding
party receives notice of the
motion. While the motion
is pending, discovery is sus-
pended.¥” Discovery may
resume only if a party dem-

munity sets it apart from earlicr Illinois
legislation and Anti-SLAPP statutes from
other states."” Under section 15 of the
Act, “any act or acts” made “in further-
ance of the constitutional rights to pen-
tion, speech, association, and participa-
tion in government are immune from
liability.”" These acts are immunized
“regardless of intent or purpose,” except
in those limited situations where the acts
were not “genuinely aimed at procuring
favorable government action, result, or
outcome.”

The Act casts a wide net as to those
entities that qualify as the “government”
for purposes of discerning if citizen con-
duct was “genuinely aimed at procur-
ing favorable government action, result,
or outcome.” The Act broadly defines
the term “government” to include any
“branch, department, agency, instrumen-
tality, official, ecmployee, agent, or other
person acting under color of law of the
Unired States, a state, a subdivision of a
state, or another public authority includ-
ing the electorate.”

Moreover, the immunity extends o
any claim that is “based on, relates to, or
1 in response to” those acts.” A “claim”
under the Act includes “any lawsuir,
cause of action, claim, cross-claim, coun-
terclaim, or other judicial pleading or
filing alleging injury.”™ The prior legis-

onstrates that good cause
exists and the discovery is
limited to whether the moving party’s
“acts are not immunized from, or are not
in furtherance of acts immunized from,
liability by [the] Act.”®

The circuit court must grant the mo-
tion and dismiss the claim if the com-
plaining party fails to produce “clear and
convincing evidence that the acts of the
moving party are not immunized from,
or arc not in furtherance of acts immu-
nized from, lLability by [the] Act.™ If
the circuir court denies the motion, then
section 20 commands an appellate court
to expedite an appeal of a circuit court
order denying the motion.” Expedited
treatment is also provided to any writ to
the appellate court regarding the circuit
court’s failure to rule on the mouon.*

Finally, the Act requires the mandato-
ry award of attorney’s fees and costs to a
party that moves and prevails under sec-
tion 20 of the Act.” The broad language
probably includes fees and costs associ-
ared with any appellate litigation relating
to a motion brought under the Act.

Simply put, the scope of the new im-
munity is breathtaking based on its plain
language, especially because the Act’s
provisions are to be “construed liberally
to effectuate its purposes and intent.”*
The Act may well have a chilling cffect
on legitimate defamation actions brought
by persons who are injured by others at-
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tempring to procure favorable govern-
ment action.

Beforc assessing the Act’s impact on
defamation actions, it is necessary to dis-
tinguish berween those statements that
are and are not subject to the Actin light
of existing Illinois defamation law.

lllinois defamation law

Under lllinois law, a defamation action
may be brought if another person made
a false statement about the plaintiff, the
statement was published to a third party
by the defendant with fault, and the pub-
lication of that statement was unprivi-
leged and damaged the plainciff.*

Only a factual assertion can consti-
tute a defamatory statement.* The First
Amendment protects statements that are
substantially true and ones that cannot
reasonably be interpreted as stating ac-
tual facrs.™

The First Amendment also safeguards
loose, figurative language or statements
capable of innocent construction.” If the

16. See, for example, 92nd Til Gen Assembly, House
Bill 4315 ar 1-3 {proposing to amend the Code of Civil
Procedure by adding a new Section 2-615.1—Right of
petition or free speech; special motion to dismiss).
17.1d at 1-2 {“The General Assembly finds and
declares that it is in the public interest to encourage
continued participation in matters of public signifi-
cance™; permitting use of the special motion ro dismiss
for causes of action arising from any “act in furtherance
of a person’s right of petition or free speech under the
United States Constitution or lllinois Constitution iz
conmection with a public issue.”) (emphasis added).

18. Anci-SLAPP statures (cited in note 2).

19. 735 ILCS 110715,

20, Id (emphasis added).

21, Id.

22, 735 ILCS 110/10.

23, 735 [LCS 110/15.

24, 735 ILCS 110/10.

25, Compare 92nd Il Gen Assembly, House Bill
4313, ar 3 with 735 ILCS 110/20.

26. See 735 ILCS 5/2-615; 5/2-619 and 5/2-1005

27. 735 ILCS 110/20(a).

28. 735 ILCS 110/20(b).

29, 735 ILCS 110/20(c}.

30. 735 ILCS 110/20(a).

31. Id.

32, 735 ILCS 110/25.

33. 735 ILCS 110/30(b).

34. Krasinski v United Parcel Service. Inc, 124 1ll 2d
483, 490, 530 NE2d 468, 471 (1988) citing Restace-
ment (Second) of Torts §558 {1977). See also 740 1LCS
145/0.01 et seq (Slander and Libel Act).

35. See Imperial Apparel Ltd v Cosmo’s Designer
Direct, Inc, 227 111 2d 381, 389, 882 NE2d 1011, 1017
{2008) (setting forth a three-part test to determine if a
statement <an reasonably be construed as stating an
acrua) fact).

36. Gist v Macon County Sheriff's Dept, 284 11l App
3d 367, 371, 671 NE2d 1154, 1157 (4th D 1996): /.
Maki Construction Co v Chicago Regional Comncil of
Carpenters, 379 1ll App 3d 189, 199-200, 203, 8§82
NE2d 1173, 1183, 1185 (2d D 2008).

37. Imperial Apparel at 390, 882 NE2d ar 1017;
Tuite v Corbirr, 224 11l 2d 490, 511, 866 NF2d 114,
127 (2006} (“innocent construction rule advances the
constitutional interests of free speech and free press and
encourages the robust discussion of daily affairs™}.



First Amendment protects a statement,
then, as a corollary, that statement can-
not serve as the basis for a “false light,”
commercial disparagement or an Illinois
consumer fraud claim.®

First Amendment protections are
designed to assure ““"unfettered inter-
change of ideas for the bringing abour
of political and social changes desired by
the people.” ™" Underlying this purpose
is the belief that “‘the best test of truth
is the power of the thought to get itself
accepred in the competition of the mar-
ket ™+

The First Amendment also imposes
different constraints on state defamation
law depending on whether the plainaff
is a public official or a public or private
figure or whether the speech at issue is of
public concern.”

A public official or public figure can
assert a defamation claim if the false state-
ments were made 1o a third party with
actual malice.” False statements made
about such an official or figure without
actual malice are not actionable and re-
ceive First Amendment protection.*

False statements negligently made
about a private figure, though, receive
no such protection and are actionable.™
The same is true of falsc statements made
negligently abour a private figure in the
context of an issue of public concern.*

Even if a defamatory statement is
made, a speaker may be immune from
liabiliry if the starement falls within an
absolute or conditional privilege recog-
nized under Hlinois law.

For example, otherwise defamatory
starements made by legislators or private
citizens during legislanve proceedings are
absolutely privileged.” A similar abso-
luze privilege exists for defamatory state-
ments made during the course of judicial
or quasi§judicial proceedings, as well
as actions “necessarily preliminary”™ 1o
those proceedings, when the statements
bear some relation to the proceedings.”
Exccurive branch officials of federal, state
or local governments have a broader ab-
solute privilege and cannot be held liable
for defamatory statements made within
the scope of official duties.®

Illinois law also recognizes a condi-
tional privilege for defamarory commu-
nicatons that occur outside of legisla-
tive, judicial or quasi-judicial proceed-
ings, but arc made while petitioning 2
government body for redress.”” Even if
the privilege applies, it will be lost if the
person communicates the statement with
actual malice.™

The plain language of the Citizen Par-
ticipation Act appears, however, o fun-
damentally alter existing defamation law
by affording a new, absolute privilege for
any defamatory statcments communi-
cated — maliciously or otherwise — while
genuinely alming to procure favorable
government action, even from the elec-
Torate.

How broad is the Act’s new
conditional immunity?

The central issue that courts will face
is the scope of the Act’s conditional im-
munity. The Act immunizes “any act or
acts” made “in furtherance of the con-
sntutional rights to perition, speech, as-
sociation, and participation in govern-
ment].]”" These acts are immunized
“regardless of intent or purpose” so long
as they were “genuinely aimed at procur-
ing favorable government action, result,
or outcome.™ In addition, courts are in-
structed to liberally construe the Act “to
effectuate its purposes and intent.”

As a pracrical marter, the Act’s scope
may be reduced to a three-part test for
the new immunity to apply:

* Was the moving party’s specch or
act constitutionally protected, either per
se or as an act “in furtherance” of pro-
tected speech or action?

o Is the nonmovant’s claim based on,
related to, or in response to the moving
party’s act?

» Has the nonmoving party produced
clear and convincing evidence that the
acts were not genuinely aimed at procur-

38. Imperial Apparel at 393, 882 NF2d a1 1019,

39. 1d :quorting Miller v California, 415 US 15, 34-35
(1973}, quoting Roth v United States, 354 US 476, 484
(19371,

40.1d ar 394, $82 NF2d ar 1019-20, quoting
Abrams v United Stares, 250 US 616, 630 11919) (Hol-
mes dissenting).

21, 1d.

42. Id tciations omited).

43. 1d. See BE&K Construction Co v NLRB. 336 US
516, 331 (2002) {~And while false starements may be
unprotected for their own sake, the First Amendment
requires that we protect some falschood in order w0
protect speech that matters. An exampie of such...pro-
réction is the requirement that 2 public official seeking
compensatory damages for defamation prove by clear
and convincing evidence thar false starements were
made with knowledge or reckless distegard of thair
talsity.™) {internal citations omized).

44, Troman v Wood, 62 Il 2d 184, 194-199, 340
NE2d 292 {1976); Creen v Rogers, No 2-06-10335,
2008 W1. 2987205 ac “10 {2d D 2008).

43, Troman at 194-199. 340 NE2d at 296.99,

46. 1l Const Art IV, §12 (providing legisiative im-
munity to members of the General Assembly); Krueger
v Lewss, 359 1l App 3d 5135, 521-22, 834 NE2d 457,
364 (1st D 20051 {absoluze privilege applies to citzen
testimony before a legislative bodyk Meyer v+ McKe-
onn, 266 Tl App 36 324,641 WF2d 1212(3d D) 1994}
{absolute privilege only applies o legislator's staements
made i the course of legislanive proceedings, not those
made in a newslerter sent o constituenss). The absolute
privilege only covers starements related to the issues
before the legislative bady, Krieeger at 522, 834 NE2d
at 464,

47. Bushell v Cazerpillar. Inc, 291 1) App 3d 539.
561-64, 683 NE2d 1286, 1287-89 (3d D 1997). While
defamarory saarements made in a judicial proceeding
may be immune from suit, courts have the inherent
power to hold a person in contempe for statements
that present a “clear and present danger to the ad-
ministration of justice,” D'Agosting » Lynch, 2008
WL 5270359, at *8 (st 1> 2008} {opinion withdrawn
4/1/08}.

48. Meyer ar 326-27, 641 NE2d ar 1214,

49. Arimgton Heighes Natl Bank v Arlington Heights
Fed Sav & Loan Assn, 37 11t 2d 546, 549-51, 229 NE2d
314, 316-18 {1967, Myers v Leny, 348 1li App 3d 906,
914-20, 808 NE2d 1139, 1147-52 (2d 1Y 2004 Hamna
o Park West Commuuniry Assn, 348 Tl App 3d 1082,
$68 NE2d 1097 (Table) ist ID 2004 {unpublished
order under SCR 231, It is unclear whether the public/
orivate figure analysis for defamatory speech extends
0 the conditional privilege for peritioning activities.
In Myers, the court assumed an “acrual malice™
standard applicd to the defamartory statements at issue
hecause the plaintiff agreed char thar standard applied.
Arlingtor Heights and [arma were not defamation
cases. .

50. Myers at 913, 808 NE2d ar 1148,

31,733 ILCS 11015,

52. 1d femphasis added).
3, 733 ILCS 110/30(b).

e W
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ing favorable government action, result,
or outcome?

If the answer is “yes” to the first two
questions and “no” to the third, then
the Act’s immunity applies and the court
must dismiss the claim pursuant to sec-
tion 20(c).®

The first and last parts of the test
most directly relate to and modify ex-
isting defamation law. The first part of
the test addresses two acts falling within
the statute’s immunity: (1) acts thar are
themselves protected by the constitution-
al right to petition, speak, assemble or
otherwisc participate in government; and
(2) acts “in furtherance of” thesc rights.
The first set of acts that are immune al-
ready cnjoy protection under common
law, such as statements covered by an
absolute or conditional privilege.*

The second set — acts “in furtherance
of” — appears to protect conduct that is
not protected under common law. Both
the United States and Illinois Supreme
Courts have made clear that intentional
false factual statements or lies do not
serve the ends sought by the First Amend-
ment*or the Illinois Constitution’s frec
speech and petition clauses.”

Section 15 of the Act plainly states,
however, that “any” acts made “in fur-
therance of” one’s constitutional rights
to petition, speech, association, and par-
ticipation in government are “immunc
from liability, regardless of intent or pur-
pose.”* As a result, the Act appears to
sweep malicious or otherwise false state-
ments into its protective fold.

The last part of the threc-part test,
though, restricts the scope of the new
immunity to circumstances where the
person’s acts are “genuincly aimed at
procuring favorable governmenr action,
result, or outcome.”™ While the Act itself
does not define the intended meaning or
scope of the phrase, its legislative history
indicates that the phrase comes from the
United States Supreme Court’s decision
in City of Columbia v Omni Qutdoor
Advertising, Inc.® The legislative history
provides that courts are to determinc
whether acts arc not “genuinely aimed ar
procuring favorable action, result or out-
come” based on the Omni court’s test.”!

Under Omi, a person’s activities pe-
titioning government are immune from
suit unless the other party can show they
are a “sham.”® Both the immunity and
sham exception, the court explained,
derive from the Noerr-Pennington doc-
rine developed under anti-trust law.®
“A ‘sham’ situation involves a defendant

whose activitics are ‘not genuinely aimed
at procuring favorable government ac-
tion” at all, not one ‘who genuinely seeks
to achieve his government result, but
does so through improper means.””*

As the Illinois Appellate Court put it,
the “sham exception applies only when a
defendant petitions the government with
no realistic expectation of a favorable
result and merely to force expense and
delay on the other party.”* An example
is “the filing of a frivolous objection to a
competitor’s license application...,”

Deceitful lobbying for favorable gov-
ernment action, though, would not con-
stitute a sham.*” Indecd, the United States
Supreme Court has observed that a suc-
cessful effort to influence government
cannot be characterized as a sham.* Put
differently, the Osmmi court’s test requires
the dismissal of a claim if the person sub-
ject to suit seeks a government result, and
it simply does not matter if that person
had impure motives or used “improper
means” to seek government action.”

In sum, the Act does not merely cover
communications already legally protect-
ed. It also immunizes false factual state-
ments irrespective of the speaker’s intent,
so long as they were made as part of a
genuine attermpt to obtain favorable gov-
ernment action.

Recast in the context of existing Illinois
defamation law, the Act’s new immunity
elevates the current, conditional privilege
for petitioning activities occurring out-
side of legislative, judicial, or quasi-ju-
dicial proceedings to that of an absolute
privilege. The Act does so by immunizing
malicious false statements about public
figures or officials and private figures that
would otherwise cause the loss of that
privilege under existing law.

In conerete terms, the Act would most
likely bar the type of defamation claims
brought in McDonald v Smith” and
Mpyers v Levy” where cach of the defen-
dants cngaged in successful petitioning
activities that included false statements
purportedly made with actual malice.”
The Act would also appear to protect a
citizen who sends a letter to the editor of
a newspaper, demonstrates or distributes
literature ourside city hall, or speaks to
the press after 2 public meeting held by
government officials.”

Implications for practitioners

Illinois Supreme Court Justice Rob-
ert R. Thomas’ recent defamation ac-
tion against a newspaper columnist
and the Kane County Chronicle offers
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an example of the potential unintended
impact that the Act may have on Illinois
defamation law.

In Thomas v Page, Justice Thomas
brought a defamarion claim against Bill
Page, a newspaper columnist, and the
Kane County Chronicle for articles Page
wrote about Thomas’ supposed role in
the Illinois Supreme Court’s disciplin-
ary proceedings against Meg Gorecki,
the Kane County State’s Attorney. In
one such article, Page demanded that
Thomas recuse himself from the pro-

54, 735 ILCS 110/20(c).

35. Sce notes §-10.

56. See McDonald v Smith, 472 US 479, 483-85
(1985} (holding thar the First Amendment right to
petition does not immunize “intentional and reckless
falschoods™ communicated in a lerter to public officials
from libel actions}; St. Amant v Thompson, 390 US 727,
732 (1968) (“Neither lies nor false communications
serve the ends of the First Amendment.”).

57. Catalano v Pechous, 83 1l 2d 146,159, 419
NE2d 350, 356 (1980).

58. 735 ILCS 110/13 (emphasis added).

39.1d.

60. 499 US 365, 380 (1991). 95¢h Il Gen Assembly,
House Debates, May 31, 2007 at 1 {statement of F ouse
sponsor Jack Franks) {(“And what this Bill does is it
codifies the standard in a 1991 US Supreme Courr case,
the City of Cohembia v Omni Qutdoor Advertising
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ceedings because, Page wrote, Thomas
had engaged in improper conduct and
was biased against Gorecki.

In November 2006, after a lengthy
and high-profile trial, a jury found in
favor of Thomas and ordered the colum-
nist and newspaper to pay $7 million in
damages.™ The trial court later reduced
the award to $4 million in March 2007
after hearing Page’s post-trial motion.™

In Scprember 2007 - a month after
the Act became law - Page and the news-
paper filed a petition for relief from judg-
ment under 735 ILCS 5/2-1401, asking
the court to void the verdict based on the
Act’s new immunity. The defendants ar-
gued that the Act immunized them from
Thomas’ claims even though it took ef-
fect after the final judgment.™ The defen-
dants claimed that the Act is procedural
in nature and should be applied retroac-
tively in that case.™ The court never ruled
on the petition because Thomas agreed
to accept a $3 million settlement.

While it is unclear whether the Act
would have immunized Page from
Thomas’ suit, one thing is clear: we
should expect widespread use of the Act
10 defend against defamation claims.
Both individuals and the media are likely
to invoke the immunity under the Act.

In fact, newspaper columnists, like
Page, may routinely invoke this new im-
munity because they can simply argue
that their publications’ readership is the
“electorate” and that the goal of a par-
ticular article - which contains defama-
tory statements ~ is to “procure favor-
able government action” on any given
topic. Illinois courts are sure to encoun-
ter creative interpretations of the scope
of the Act’s immunity.

In sum, the Act may very well quell
defamation and related SLAPP suits
against citizens who legitimately pe-
tition government for redress. But it
may also have the unintended effect of
shielding those who intentionally make
defamarory statements for the purpose
of obraining favorable government ac-
tion. It remains to be seen how broadly
[llinois courts will construe the Act’s
new conditional immunity.

In the meantime, practitioners rep-
resenting developers and other busi-
ness clients involved in activities that
arouse protest must be extremely cau-
tious when recommending litigation as
a means to blunt such opposition. As is
noted above, the Act casts a wide net

over activities that receive immunity
and awards attorneys fees and costs to
those protected by the Act.

For their part, lawyers represent-
ing citizens and citizens groups seck-
ing government redress on an issue of
public concern should advise their cli-
ents to frame any statements they make
- whether in support or opposition - as
genuine attempts to obtain favorable
government action. By so doing, activ-

ist clients will secure maximum protec-
tion under the Act. B
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Pursuant to 5/2-1401, No 04 LK 013 (Cir Ct Kane
Counry) at 7-8.
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Relief From Judgment Pursuant to 5/2-1401, No 04 LK
013 (Cir Ct Kane County) at 9-11.
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Circuit court cases under the Citizen Participation Act

electorate to gain public support.

docs/2008/Libel?%20Decision.pdf.

statements.

petition the government.”

Court Rule 308 and for attorney’s fees.

officials).

As of presstime, two circuit courts — one in Kane the other in Cook County
— have issued written opinions interpreting the Act.

Scheidler v Trombley. In the Kane County case, Scheidler v Trombley, No 07 L
513 (Cir Ct Kane County, Sept 2, 2008), the circuit court dismissed a defamation
suit brought by a pro-life group against Planned Parenthood for alleged false
statements that Planned Parenthood made in connection with obtaining a permit
to open a facility in the City of Aurora. Planned Parenthood communicated the
alleged defamatory statements in a letter to city officials who were considering
Planned Parenthood’s permit request and in an advertisement directed at the

The Scheidler order is available at http:/familiesagainstplannedparenthood.org/

Shoreline Towers. The Cook County case, Shoreline Towers Condominium
Assn v Gassman, No 07 CH 06273 (Cir Ct Cook County, Mar. 28,2008), involved
a 10-count complaint brought by a condominium association and its president
against a female resident for,among other things, her alleged defamatory

The case largely stemmed from the resident’s desire to display a mezuzah on
her doorway. At the time, the association’s rules barred religious displays (the
association ultimately permitted the display).

The circuit court dismissed six of the counts against the resident under the
Act, but allowed the remaining four counts to stand because the defendant’s
alleged defamatory statement and other behavior were not “valid attempts to

The court issued a later order further explaining its decision. Shorefine Towers
Condominium Assn v Gassman, No CH 06273 (Cir Ct Cook County,Aug 19,2008).
The plaintiff has appealed the circuit court’s decision, while the defendant has
pending motions for an order to appeal the remaining counts under Supreme

Other cases. The Act has also been raised as a defense in the now-settled
defamation suit brought by lllinois Supreme Court Justice Robert Thomas
against Bill Page, a newspaper columnist, and the Kane County Chronicle (discussed
on pages 624-625), as well as in several other cases. See, for example, Wright
Development Group, LLC vWalsh,No CH 07 L 10487 (Cir Ct Cook County)
(defamation action against individual who criticized developer's work performance
at public forum convened by Chicago alderman); Jaeger v Okon, No 07 L 004940
(Cir Ct Cook County) (now settled; defamation and civil conspiracy action against
two individuals who organized and voiced opposition to a developer's request
for zoning approval to build a seven-story condominium building); Consociate, Inc
v Daniel, No 07 L 68 (Cir Ct Macon County) (defamation action against individual
for purported false statements on an Internet blog and letter to government

VOL. % | DECEMBER 2008 | [LLINOIS BAR JOURNAL | 625



