
Construction Projects/Agreements
As the outbreak of COVID-19 continues 
to cause major disruptions in the 
daily lives of people and businesses 
around the world, it is only natural that 
concerns would be raised regarding 
performance under many contracts, 
including construction contracts. These 
contracts usually contain clauses that 
require performance by particular dates 
or acknowledge that performance is 
dependent on third-parties. Disruptions 
to the supply chain and labor force, 
travel restrictions, and economic 
downturns stemming from the virus may 
make meeting time deadlines in these 
agreements difficult or impossible.  A 
natural thought is whether performance 
under those agreements will be extended 
or excused under the doctrine of force 
majeure. Whether you are a party 
seeking to enforce the provisions of an 
agreement, or a party who is impacted 
by a COVID-19 related disruption, it 
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that concerns would be raised 
regarding performance under 
many contracts, including 
construction contracts. This 
Client Alert details how these 
contracts may be affected by 
COVID-19. is important to understand who will 

ultimately shoulder the risk in these 
agreements as well as what possibly 
can be done in prospective agreements 
related to the risks and business 
disruption or decline associated with the 
coronavirus.

There are several concepts that might be 
impacted by a coronavirus-related issue, 
including:

Pricing. In many instances in construction 
contracts, a general contractor will bid or 
quote the work to be performed based 
on certain bids or estimates obtained 
by subcontractors or suppliers. If access 
to labor or the cost or availability of 
materials is impacted, the “cost” to 
perform under the construction project 
will inevitably rise.

Completion. In nearly all construction 
contracts, a provision will provide for 

a date in which the project is to be 
completed or substantially completed.  
Additionally, other contracts will require 
benchmarks to be met by the contractor 
to stay on track to finish the construction 
timely.  The failure to meet any such 
deadlines can open the contractor up 
to claims for daily liquidated damages 
and consequential damages (especially 
if the owner is a business that is relying 
upon the completion of the project to 
open), and will impact the payment 
responsibilities of the owner.  This could, 
ultimately, lead to termination of the 
agreement.  Although a contractor in 
some states has the right to charge 
the owner for the increased costs the 
contractor has incurred if other factors 
outside the contractor’s control cause a 
delay, many agreements limit or bar these 
delay damages.
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Payment. Many construction contracts require certain conditions to be met before a contractor can be paid, including (i) the 
approval by the architect and the owner of documentation submitted by the contractor and any subcontractors or suppliers; (ii) 
approval by an architect of the physical work in place on the project; (iii) the review of documentation by a title company; and 
(iv) the ultimate approval of the payment by the owner and the lender.  Each of these third parties (subcontractor, architect, 
owner, title company, lender) may also be impacted by COVID-19 and could delay payment to the contractor. This delay could 
ultimately lead to subcontractors and suppliers stopping work or placing a lien on the project.

If either party to the agreement is unable to meet certain deadlines or pricing agreements due to factors outside the party’s 
control, the party would typically look to a clause that excuses or extends performance or covers additional costs incurred 
related to any delays. This type of clause is referred to as a force majeure clause, and is used to allocate risks between parties 
when performance is impossible or impractical as the result of an unanticipated or uncontrollable event.

Many parties that negotiate construction contracts rely on boilerplate force majeure language that, on its face, does not 
contemplate delays or damages attributable to viruses such as COVID-19. In many instances, a force majeure delay is specifically 
defined or limited to acts of God, war, action or inaction of a governmental authority, terrorist acts, civil commotion, riots, 
strikes, picketing, and extreme adverse weather. In an agreement with this type of force majeure definition, it is unclear which 
party bears the risk of delay or damage. 

As a result, companies should proactively review their form agreements to ensure that their force majeure provisions adequately 
protect them moving forward.  As also noted above, these clauses work to allocate risk between the parties to an agreement 
due to situations or events outside of the parties’ control.  While these provisions historically sought to cover events like natural 
disasters or outbreaks of war, the increase in public health events in recent memory—including H1N1, SARS, Ebola, Zika, and, 
as of this writing, COVID-19—should prompt companies to incorporate more robust force majeure language into their form 
agreements and during negotiations.

To that end, there are many questions that COVID-19 poses 
for parties to a construction project that will need to be 
addressed on a case-by-case basis based on the language 
of the particular contract. Some of these questions include:

• Does the COVID-19 outbreak constitute force majeure 
under your pending agreements?

• Can the COVID-19 outbreak be used as a defense to 
performance under your pending agreements under an 
impossibility defense?

• If you are a supplier or contractor and are unable to 
perform under an agreement due to COVID-19, what 
should you do?

• If you are a supplier or contractor and are unable to 
perform under an agreement due to COVID-19, who is 
responsible to pay for additional costs or delays?

• What impact, if any, does COVID-19 have on a time-is-
of-the-essence clause in any pending agreement?

• If one party to a construction project claims that it 
cannot perform in accordance with the terms of the 
agreement because of COVID-19, which party (owner 
or contractor) is responsible for the loss?

• If litigation is threatened against you and your defense 
is that you cannot perform in accordance with the 
terms of the agreement because of COVID-19, what 
steps should you take?
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Courts across the United States have historically interpreted 
force majeure provisions quite narrowly, so companies 
should articulate specific categories of events to avoid 
the ambiguities previously discussed.  Specifically, these 
provisions should explicitly identify “pandemics,” “epidemics,” 
“disease outbreaks,” “public health events,” and other similar 
events so that outbreaks like the novel coronavirus are 
unambiguously covered by the contract.  Moreover, these 
provisions should also address events that may be derivative 
of public health emergencies, including “government actions,” 
“national or regional emergencies,” and “quarantines.”  In 
doing so, companies will know their rights and responsibilities 
not only due to the outbreak itself (e.g., COVID-19), but also 
due to actions taken by the government in response (e.g., 
travel bans).

Beyond the determination of what constitutes a force majeure 
event, the parties to an agreement should also clearly identify 
the effect a given event must have before a party can invoke 
any protections provided by a force majeure provision.  In 
other words, the parties should establish whether the event 
must “prevent” performance or merely “hinder” or “delay” 
performance.  If the event must “prevent” performance, the 
affected party must demonstrate that its performance has 
become legally or physically impossible; if, on the other 
hand, the event simply “hinders” or “delays” performance, 
the affected party would instead have to show that its 
performance has become substantially more difficult.

If your particular contract does not include a force majeure 
provision, or if the force majeure provision does not explicitly 
address public health emergencies, the party that bears the 
risk of delay or damage related to a virus like COVID-19 is 
unclear.  Under the law of some states, a party seeking to 
excuse itself from compliance could assert that performance 
is impossible or impracticable. However, this defense 
would require the party to show that the event created a 
circumstance that was so severe and unreasonable that failure 
to excuse performance would result in grave injustice.  This 
defense, although possibly available if a delay or damage is 
caused by COVID-19, would seem to require a much higher 
standard of proof than in the situation where the force 
majeure provision specifically includes pandemics or viruses.  
Now that COVID-19 has already started to disrupt the supply 
chain, and the availability of labor, in construction projects in 
the United States and abroad, both owners and contractors 
should negotiate an explicit force majeure provision to limit 
litigation on the issue going forward.

In order to reduce the risk of a delay or damages 
attributable to COVID-19, some of the things that can be 
done now include:
• Reviewing the force majeure provisions in all pending 

contracts and address the issue with all parties at the 
time of contracting—before a dispute arises; and

• For all projects currently being negotiated and projects 
going forward, creating a clear and explicit force 
majeure provision the properly allocates the risk due to 
public health emergencies like COVID-19.
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