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NOL Carryforwards and Carrybacks

In calculating its federal income tax liability, a corporation can generally offset its taxable income by its current-year losses 
and, subject to some limitations, unused NOLs from other tax years that were carried forward or back to that tax year.  NOLs 
generated in tax years 2018 through 2020 may be carried back 5 years and carried forward indefinitely.  If those NOLs are 
carried forward and used in tax years 2021 or later, they cannot offset more than 80% of the corporation’s taxable income for the 
carryforward year.  NOLs generated in tax years beginning after 2020 cannot be carried back, but may be carried forward subject 
to the 80% limitation.

Limitations on NOLs in Corporate Acquisitions

When a corporation is acquired in a stock acquisition, its NOLs will continue to be useable but will be subject to limitations 
imposed under Section 382 of the Internal Revenue Code.  The purpose of Section 382 is generally to prevent taxpayers from 
trafficking in tax losses.  The application of Section 382 can be incredibly complex, but it is important for loss corporations, their 
shareholders, and potential acquirors to be aware that these limitations exist.

In general, Section 382 applies to certain 50%-or-more changes in ownership of a corporation’s stock.  More specifically, Section 
382 applies when a corporation undergoes an “ownership change.”  An ownership change generally occurs when the percentage 
of stock owned by 5-percent shareholders of a loss corporation increases by more than 50 percentage points over the lowest 
percentage ownership of those shareholders within a 3-year testing period.  For example, the acquisition by a buyer of more 
than 50% of a loss corporation’s stock would constitute an ownership change.  Other types of stock transactions (such as stock 
trading, share issuances, redemptions, and recapitalizations) could also potentially trigger a Section 382 limitation.  Depending on 
the facts, the application of the rules for determining who is a 5-percent shareholder, and what constitutes an ownership change, 
can be complicated.

Following an ownership change, the amount of the loss corporation’s taxable income that can be offset by NOLs will be subject to 
an annual limitation.  The limitation is equal to the value of the corporation immediately before the ownership change, multiplied 
by the long-term tax-exempt rate in the month of the ownership change.  
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When a corporation that has net 
operating losses (NOLs) undergoes a 
change in its stock ownership, complex 
rules under Section 382 of the Internal 
Revenue Code may apply to limit the 
corporation’s ability to fully utilize 
those NOLs going forward.  This article 
is a brief introduction to the general 
application of Section 382.



Value for this purpose is equal to the fair market value of all of the corporation’s stock, with various adjustments.  The long-term 
tax-exempt rate is a percentage published by the IRS on a monthly basis and is based on the applicable federal rate.  If the annual 
limitation is not entirely used in a tax year, the unused portion may be carried forward to the next year.

If the loss corporation does not continue its business at all times during the 2-year period following the ownership change, the 
annual limitation is reduced to zero.

There are additional special rules under Section 382 that apply to built-in gains and built-in losses.  These are items that have 
accrued economically prior to the ownership change, but that have not yet been realized or recognized for tax purposes.  If a loss 
corporation has a net unrealized built-in gain (NUBIG), the Section 382 limitation may be increased by built-in gains that are realized 
following the ownership change.  If the loss corporation has a net unrealized built-in loss (NUBIL), those unrealized losses that are 
recognized following the ownership change may be subject to the Section 382 limitation. 

In addition to Section 382, potential acquirors should also be aware of the anti-abuse rules under Section 269 of the Internal 
Revenue Code.  Section 269 may disallow the use of an acquired corporation’s losses or other tax attributes if the principal purpose 
of the acquisition is to avoid tax by securing a tax benefit that would not otherwise be available.  

Conclusion

Potential buyers of loss companies will need to consider the application of Section 382 and Section 269 in order to understand 
their ability to use a target company’s NOLs following the acquisition.  In addition, sellers who may want a buyer to attribute value 
to the company’s NOLs should also be aware of these potential limitations.  Moreover, even if a company is not anticipating being 
acquired, there are other types of stock transactions that could potentially trigger the application of these rules.  

If you have questions, please contact Karen Hayes at khayes@freeborn.com or 312-360-6545, 
or another member of Freeborn’s Tax Team. 
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