
Background
In 2012, the U.S. Equal Employment Opportunity Commission (EEOC) issued updated Criminal Background Guidance, stating that 
over-reliance on criminal backgrounds had a disparate impact against African Americans and Hispanics. 

In 2015, Illinois passed its “Ban the Box” law. In this legislation, the IHRA amendments substantively restricted the ability of 
employers to make employment decisions based on criminal records and added procedural requirements. SB 1480 further 
expands on these amendments.

“Substantial Relationship” Required
SB 1480 extends these employee and applicant protections. Under the new law, Illinois employers can no longer disqualify a job 
applicant or employee with a conviction record unless it is “substantially related” to the job. “Substantial relationship” is defined 
as “a consideration of whether the employment position offers the opportunity for the same or a similar offense to occur and 
whether the circumstances leading to the conduct for which the person was convicted will recur in the employment position.” 
Employers must now consider these factors:

• The length of time since the conviction;
• The number of convictions that appear on the conviction record;
• The nature and severity of the conviction and its relationship to the safety and security of others;
• The facts or circumstances surrounding the conviction;
• The age of the employee at the time of the conviction; and
• Evidence of rehabilitation efforts.

Alternatively, an employer may meet a different standard. If “the granting or continuation of the employment would involve an 
unreasonable risk to property or to the safety or welfare of specific individuals or the general public,” the employer may be able 
to disqualify a job applicant or employee with a conviction record.

With the new standards in place, employers cannot base employment decisions on conviction records without, at a minimum, 
considering whether there is an unreasonable risk that the employee or applicant will exhibit the same or similar conduct 
during their employment. In addition, employers cannot disqualify a candidate or take an adverse employment action against 
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an employee where nothing specific to the position itself adds to the likelihood of the employee or applicant engaging in similar 
conduct again.

New Procedural Requirements
Employers also need to comply with new procedural obligations set forth in the Amendment:

• Employers must engage in an interactive assessment before deciding a conviction is disqualifying, using the factors outlined 
in the substantial relationship test above. 

• If the employer makes a preliminary decision that the conviction record disqualifies the employee, the employer must notify 
the employee in writing. Written notification must include all of the following:  
• Notice of the disqualifying conviction(s) that are the basis for the decision and the employer’s reasoning for the 

disqualification;
• A copy of the conviction history report, if any; and 
• An explanation of the employee’s right to respond before the preliminary decision becomes final.

When making the final employment decision, the employer shall consider information submitted by the employee. If the employer 
decides to disqualify or take an adverse action solely or in part because of the employee’s conviction record, the employer shall 
notify the employee in writing of the following:

• Notice of the disqualifying conviction(s) that are the basis for the final decision and the employer’s reasoning for the 
disqualification;

• Any existing procedure the employer has for the employee to challenge the decision or request reconsideration; and
• The right to file a charge with the Illinois Department of Human Rights (IDHR).

***
Penalties under the IHRA are stringent. The Act allows for uncapped compensatory damages, back pay, front pay, reinstatement, 
attorneys’ fees and costs, and punitive damages. As such, all covered Illinois employers should review and, if needed, refine their 
hiring practices. In addition, employers should review and refine their criminal background check policies and procedures to 
ensure legal compliance.

If you have any questions, please contact Jennifer M. Huelskamp (jhuelskamp@freeborn.com; (312) 360-6499) or another 
member of Freeborn’s Labor and Employment Practice Group.
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